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R ECENT research by KIO Advi
sory Services has shown thai only 
5.27 percent of the R1.8 trillion 
market capitalisation among the 
top 25 JSE-listed mining compa

nies is currently in black hands. 
Interesting as these findings are. what is 

more important is the issue of what should 
be done by the government, specifically the 
Department of Mineral Resources (DMR). 
to ensure the ownership targets of the 
Mining Charter are met by 2014. 

While debates have been raging about 
mine nationalisation, there has been 
limited attention .directed at other policy 
tools to ensure accelerated transformat ion 
in the industry. One such policy response 
can be drawn from the Mineral and Petro
leum Resources Development Act. Section 
47(lXa), which provides revoking the min
ing rights held by companies that breach a 
material provision of the act. Transforma
tion, specifically, black economic empower
ment (BEE) through increased black 
ownership of mineral resources arguably 
represents a core aspect of the act and, as 
such, one of its material provisions. 

Rather than trying to elicit policy 
responses that fall outside the existing 
regulatory and legislative framework, a 
starting point for the DMR, given the dismal 
performance of mining companies towards 
meeting the 2009 target of 15 percent black 
ownership, is already contained in this act. 

There is, however, a seeming reluc
tance on the part of the DMR to invoke 
section 47, which comes as a surprise 
given the existence of this unequivocal 
legislative provision. Some of the DMR's 
concerns with applying this section might 
be related to the possible economic impact 
and its capacity to effectively review the 
BEE transactions on the basis of which 
mining rights have already been awarded. 

While it might not be possible to defini
tively establish the extent and nature of the 
impact that revoking mining rights would 
have on the economy, it should be possible 
to establish the department's capacity to un
dertake a deal-by-deal analysis of existing 
BEE transactions and the extent to which 
these might need to be revised to effect 
meaningful black ownership in mining. 

This would be a useful exercise not only 
in reviewing the industry's peiformance 
thus far. but also in enhancing the overall 
capacity of the DMR to oversee future BEE 
transactions over the course of the re
maining five years of the Mining Charter. 

The government is in the process of 
loping its capacity to lead economic 
Jopment and cohere the actions of the 

various stakeholders around a single vision. 
Revoking the mining rights of compa

nies that have failed to meet the targets of 
the Mining Charter would not only repre
sent a decisive act of leadership, but it 
would also affirm the government's com
mitment to accelerating transformation. 

Like nationalisation, industry players 
can be expected to challenge and resist the 
application of Section 47, much as they 
have challenged and resisted the possibil
ity of nationalisation. The former might 
be more desirable than nationalisation. 

And. in a context where the regulatory 
framework has provided for the eventual
ity of mining right withdrawal, companies 
cannot feign ignorance or surprise at the 
application of such punitive measures. 

The case for revoking the mining rights 
of those companies that have failed to meet 
the charter targets stems from these con
siderations and the need to see decisive 
leadership from the state where long-term 
transformation and development priori
ties of South Africa are concerned. 

Lebogang Mokwena was formerly the research 
manager for KiO Advisay Services. 
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